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72 17

2012 4 6 H LLB&, FSA &, Barclays. HSBC. RBS # %4 & L 7z pilot A2 1TV, Z D
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(16) 7-& 21X, House of Commons Library, Interest Rate Swaps on Business Loans (2012), at 3 Tl&. 4
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(17) FSA, Interest Rate Hedging Product Questions. (http://www.fsa.gov.uk/library/other_publications/
interest-rate-swaps/interest-rate-swaps-fags)
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pubs/other/interest-rate-swaps-2013.pdf#search= 'Interest+rate+hedging+products+pilot+findings’)
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7 %FER L) 2Ty 42 OBFIZOWTOEHMN 257l (reasonable assessment) 24D
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B . sclRGE (B, BEOMID) . BEIHK (Ny Y, &, B, dalE
(BHES, VA7, &), FH CAE - JiE - 1EEH - HRFEFEONE) . BARN 23
WNZ (NS A7, [BR - BE05) . IR, BRBAEBRORFE, ki 2 BRI KA
HoT. FEOMUEEREDY EIFTBY . FBEOMEIIS CWEPSEETH L, > T, BE
e —AIZEY) T DS, T U NT 4 THG S BT 5 SRS O BRI 3 5 BB O IRIL
FENZ L > TH—TIiE % . SR OBERMTLRO L 2 LIZHEmy e Ebh b E (AR
W) LZ2)TORVESH L, /o, MEE 22N LGmEDEICL > TELR S,

(1) XKE

KETIZ, 1996 4D P&G v Bankers Trust, 925 F. Supp. 1270 Tli&., KF—f&iHE B X —

71— "Td % P&G 7* Bankers Trust (217 - 7257288 O EikIZO W T, [P&G and BT were in
a business relationship. They were counterparties. Even though, as I point out hereafter, BT
had superior knowledge in the swaps transactions, that does not convert their business
relationship into one in which fiduciary duties are imposed.| (fi# DOEIRIZE D & A F O
THoT, A LR > T/ LT, BV A ABREERBERIRZZ2HOTIERW) &
Mtz 70, BRICEDZAREFRIZOVTIR, Za—3— 7ML, BRICEDIAELRRD
BFEDRDO LNA2D121E, BHHMIZ [special relationship of trust of confidence| 7% %
CEPREETH - T, WEOEK R HATIG I BRDSH 5 7217 TIER Y 2w L, P&G &
NV — 2V D sophisticated corporations T V). Fit o X 9 R O BARIEFELE L
e sz,

Sophisticated % & O TIE, FHH P LHE TR I N NE L EET L EEDHE
(L ZORER, BHESICERBEESE Y AALTVS %E%Iﬁ’—fﬁﬁi{i\ﬁﬁﬁ@@ DEFEZHET S
I RXTCHIREFEL TB6I03H 5, BlzIE. TVNT 4 THG | OREREE 7 3D SR

BRI OFHF (JP Morgan Chase Bank v. Controlabora Commercial Mexicana, 920
NYS. 2d 241 (2010)) Tid, FE&EIFFRK, RNEER, BRREHENSF T ERL 7225 BT
iZ. ISDA DEKJED A7 ¥ 2= WIZBWT, FEIIME OH W 217\, SR O 7 K3 A
ARHEIR I ARAFE T, SRBEEIIZRE TRV, EOBEPHFLEL TCWAZE2ZEPT, w
FTNHOFEERS B2, 728 21X HPETIE, it is well settled that claims for fraud and
negligent misrepresentation are barred where the party asserting the claim contractually
agreed not to rely on the other party’s representation” (FEHKRC#2R1C & 2 ANEEIRD TR
VHRADVHFHTORHIKB L e nw) T 2ZH EEELTWAIEAICIE. ZELonb)
EL72)RTVISDADRAY =T 7 )= XY PDAT Y a—VHldh o7z,



Relationship Between Parties.

Each party will be deemed to represent to the other party on the date on which it enters
into a Transaction that (absent a written agreement between the parties that expressly
imposes affirmative obligations to the contrary for that Transaction) :

(@) Non Reliance. It is acting for its own account, and it has made its own independent
decisions to enter into that Transaction and as to whether that Transaction is appropriate
or proper for it based upon its own judgment and upon advice from such advisors as it has
deemed necessary. It is not relying on any communication (written or oral) of the other
party as investment advice or as a recommendation to enter into that Transaction ; it
being understood that information and explanations related to the terms and conditions of
a Transaction shall not be considered investment advice or a recommendation to enter
into that Transaction. No communication (written or oral) received from the other party
shall be deemed to be an assurance or guarantee as to the expected results of that
Transaction.

(b) Evaluation and Understanding. It is capable of assessing the merits of and
understanding (on its own behalf or through independent professional advice), and
understands and accepts the terms conditions and risks of that Transaction. It is also

capable of assuming and assumes, the risks of that Transaction.
& DGR L TFRRML A FEEIRIC & B FikEBIT 72,0

(2) ®EE

R DOFEEOFGITIE, KHBE R BEEDS SRS 23R 2 256120, SRR O FAEFE
HOHNTr— AR, 29 LAZBEROKERIZIE, REETIEX, —HORFEEMT 0 L5
WL TT7 RS AT LFEDVRO LU WE WD) T &, RO, ZHEICE TN/ RIERE
PEEESNLZE, L) 2HMETERTWS @,

Bl 21X, BRER—HEOEHEEIEMH JP Morgan Chase % #f 2 72 5% T& 5 Springwell
Navigation Corporation v JP Morgan Chase Bank, [2008] EWHC 1186 (Comm) Ti. JEi&
I D0 LTRGBS A 7 N A 24T ) HENFRZE 2 B o T 25, YR 7 A
A AFFTbaholzb FR Lz SOERTIE. FITHOXEIIBVT, HOZLEBEDT
RANAHF = EIFA TV Z EAFRE SN2, HkiE, Tt —V A - X=y Y522
WTDT NS ZA%AT) DIFHEWNZZ ETH Y, “the fact that JA (F : ATOHELE), a

(27) Sonia Tolaney ed. Key Authorities in Banking Law 2011-2012 (Sweet & Maxwell, 2013), at 136ff.



salesman employed by Chase to buy and sell emerging market debt securities to Chase
customers, was, in that capacity, giving such advice and making recommendations, and that
the customer was taking the salesman’s advice and recommendations into account, in
making his decision whether to buy, sell or retain, and, in that sense, relying upon them, does
not in my judgment predicate that a duty of care arises on the part of the salesman. Reliance
on its own, even if established, does not necessarily give rise to an advisory relationship, with
consequential duties of care. (FATIC L o TREDNIZL— VAT U DRERIIXKT LTT KNL A
R ZIT VN, BEDT PN A ZEHLTIG 2170728 LTH, L= VAY U DVERRF
ZHE)ZLITE RSV BTIEEHLAZZT TR, L VAT VICEERRBeELSEDL X
VBT FNA ZADOBBHPEL L DIFTIEZR) & L7z (450]). &b, B, 7 8N4 AT
HEBOMAEG % 2 A1, JE5 2 unsophisticated 7 investor Tdh o 7z &) i E EE
REXTHAHEFERLZA, HPud, fEHIC X UL E 1T sophisticated 7 investor T&h - 72 &
L7292 Ty 2D X9 LEED “state of financial sophistication” (&, 7 F/NAf A %9 5 #%5%
PHEIEL G olzb ) ZERRTERO—DOTHL L L7z ([434]),

ITHT FNA A% LI W) FERH o7z L o TH, BHEITEEFRZFLH-TT I A
AR TREFWLEHLELIED2DITTIEAVE VI FZHIX, Z DK O Standard
Chartered Bank v Ceylon Petroleum Corporation [2011] EWHC 1785 (Comm) IZBWTd
RENTWS ([508])s F/zw ZOHIPTIE, ISDA DY A —FRa 77 A= g Vi
W2y BZIZESTT FNAF—2RE L, GUTIET PN A2 TR BELZADR VT LEHNH
MENTWmIZBE L T, “Where the parties have entered into agreements containing
representations or acknowledgments as to sophistication and non-reliance the court is not
required to undertake a detailed textual analysis of the precise ambit, extent and legal effect
of each relevant clause.” (B O H OO - FERIZOWTOERMRHITO T F/NA 21K
LEWZ LD THEZZOEEN RSN TVLEEIZIE, BHFNEE ) L-KRHEOHM., BEE,
ERRIARIZ O W TR 2 04T 2179 LEIX ) Ll ([621]). 29 Lz&ELHATOT K
INA AT BEF e BET HIRME > TWD,

ZHFIC BT 2 RERHEOHFIEL, LD L) 27 FNA AT 28 B2 TET HIRLE %5
DA BT, BRIICEDS LR E (contractual estoppel) & W) FEHIIZED & NEERRE
WD EFEPHATION T 2EMEEZER T L2 2V E V) fimEE 72O ICHY
GNTHEN, CORRPFTOEREZEBRLL) ETEHEICE>TOREZEL > TW
5 P, Bl 212, Bk o Springwell FE 0 gk (Springwell Navigation Corporation v
(28) 1Id. at 137.
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JP Morgan Chase Bank, [2010] WECA Civ 1221) T, EfEdc, BEIZEITHIEHFOE
ADPHEREINDL LD E) PIZOVTORPRRIEZ T T RWneWw) 22 THT L, &
W I2REENE TN TV E 2 A, HPtid, “they means that Springwell is contractually
estopped from contending that there were any actionable representation made by Chase on
which Springwell could base its current claims either under the Misrepresentation Act or
for negligent misstatement.” (ZI 5 DEIEIX, FEEPNERIRED 5 WITHEEIZ L 5 AFER
TRICED S FRAAT ) BORIME 2 28 TIC L 2 RROFIEE R T 5 2 &8 LEIEE
LV ZEEERT L) Lk ([1711). 20X ) R EOERF L Vo 2E 2 F L,
ZOBRDOHFIZBWTHRYELRSINTBY, BIIX, FiE 365 BHKRY FOREEEET
o EDT ) NT 4 T & RGE L 72T OE ML % 8 ) L 72 Titan Steel Wheels v Royal
Bank of Scotland, [2010] EWHC 211 (Comm) T, $UTHHFIIZMF L2V ¥ —I12BWT,
T RNAF =L LTOHF—ERAZRME L 2 WEEIRLHM I N T2 & 2RI, $ATHREEIC
M LCTHE T PN A2 $T5EEREBEA> TV LDTRPBITIENTVES (20T,
PEsk @ Standard Chartered Bank v Ceylon Petroleum Corporation [2011] EWHC 1785 (Comm)
%>, Cassa Di Risparmio Della Repubblica Di San Marino Spa v Barclays Bank Ltd [2011]
EWHC 484 (Comm) I2BWT?d, contractual estoppel 23AITOERLEEZ FET HRMWD 1 >
LLTHwOERTWE),

(3) #4—ZAPZU7

F—A T 7 TClERE, V=TI =ADF — A ~F ) 7THED S Synthetic CDO
WA L7723 00M G AIEED, ) =< v T I - XOEBREITCERIS RIS
B E W E % 5k o 72 3 % (Wingecarribee Shire Council and others v Lehman Brothers
Australia LTD (in lig), 2012 FCA 1028) 12BW T, =< VI X A EBABEITRERELE
e HIZROENT VD, TOFREFETIE, V)=~ U DEBICHIE L2, ) —~ 2
T AR LT BRI L TW e 2727 b 0 Tldar o7z & L TEBAETEE
MWROOEND L L LI, BREHERS. A T4 Y I RITHEOHFEDRO SN, 72
FH L OBIFRTIE, ) — < VI3 H 53T AIEIE & ORISR TIE commercial dealer 1258 X5,
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HoE, #lAAERE ) —< 2 LRG| ZFEMICHRE L7229 2 T ) —~ I3 A3 EE
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AR ORE XD 2 & 7 UG S RN RIS 215720 . #5 A3LEE & RIS ASH RS
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Tz, COFFETIE, HRE, BT REFROBELFEIZOMOEmMmER) ) AT
unsophisticated T & o 72 & L. “the nature and risks of a SCDO are concepts that are
beyond the grasp of most people. Indeed, after the benefit of expert report, concurrent
expert evidence and the addresses of counsel, I am not sure that I understand fully how
SCDO work or their risks. None the less, Grange (V) — < Y ICEHWN S N L[5 D4 %)
portrayed itself as an expert in these investments. More certainly, none of the seven council
officers who gave evidence had any expertise in these financial products. And, Grange knew
and preyed on that lack of expertise and the trust the councils place in its expert advice:--"
(SCDO DHEE RV A 71372 T VDO NDEELBR 720D TH Y, HFENFEOFH 2 7z
®Th, BHEESSEAEITIISCDO OWNERY A7 2 HEL TV, #EIIELE )
L7HEDHEMRTH DL E LTz, LDMEPZ I EICIE, GEAE LTRES L2 7 DAL
HHROELE X, AL L TZOEMIIOWTOEMELR > T idro/ze LT, #
F3E ) LHMEO R & T RIEFEDPHFIRTH 2WEH DT M3 AUTHFE TV fEH
EHD 205, TNEECWIILDOTHS) ([410]) LBRTWLHLEETH S,

(4) Fa4v

FA Y Tld, BFHEOMEFED CMS &) SFRIAT v T 2 WGE L 72897128 L CTHERE
B EROTFRIIBWT, EIREIFHATO 2011 4 3 A 22 HHg2s, 1713, BE O HGE.
A7 2 EBER. WERE, ENROV A7 2 EE L) 2T, HEE KOG
RIEETHIMERITIHRBENH L EHR L P, 209 2T KPR, M Lidkom
HEREOTRMATHL006E\Vo T, ZOMOTERE MmO ) A7 IZBT 5 M0 H %
Lidwzan P BFRICEMNAT y THEIETo722 B HELTH, BEDOAT v TH
FUIHAZEEO LD TH Y, VAL bR L W HMAHHAAT) A2 Db LM EDHE
BRTIRFATIRO N LWEOE L E L 2 ). BHEHG D) A7 12 L THEARZ 5 THAT
LRASOHEICH D E VD) T ERRET S L RFEME LATNER 52w P L LT, #
BROBHELE V) HPDL L, WERROBMEL V) E2rbE, FITTOMFREIA TSRO T
Hotzk Lz

(29) BGH Urt v. 2232011 BGHZ 189, 13. ALl oWCiE, (IHF - BiEE (20) 2B, A TOFRED
[a] B zAKIL L 72,

(30) T - Ak 925 H,

(31) WI'F - Ak 926 H,

(32) IUF - [AE 926 HLLT,
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(5) /&

DD X912, #RTIIHATOT FNA AT 2K 2RO 5 OO THBWTH 5 —1.
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