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I1. Key Definitions
A. U.S. Person, Non-U.S. Person, and United States

(2) Is it appropriate, as proposed, that commodity pools, pooled accounts, investment funds, or other
CIVs that are majority-owned by U.S. persons not be included in the proposed definition of “U.S.
person”? Would a majority of such funds or CIVs be subject to margin requirements of foreign
jurisdictions? Is it accurate to assume that the exposure of investors to losses in CIVs is generally
capped at their investment amount? Does tracking a CIV’s beneficial ownership pose challenges in

certain circumstances?

(A )

U.S. person NP4 a3 2/~ —/, Vg, &7 7 R, Z0Ofo CIV
(LT &7 7> R L)) 3“US. person” D ERICE TN NI LILEYITH 5,
(BEE)

U.S. person 235 RE T HHE 7 7 REIZOW T HE 7 7 o REOFTH & DFFE
SBEE Y TVY A LATHERT D OIXEKRBRESAMERDTOBEN TR, 2501
e EHAMB L OBERBEMEOFHEICE DB KR a R M & RS 572010, BBAICIE
non-U.S. person 7% U.S. person DR 5#E 7 7 o FEEIZOWT—REG]| 21T 720 &H|bT
TLHZETHORNRLIBENDH Y, BETIER2THIEHNFE I N RN L &5
X BHiD,

(5) Should the “U.S. person” definition include a catch-all provision? What types of entities would
be expected to fall under such a provision?
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I11. Cross-Border Application of the Swap Dealer Registration Threshold
B. Non-U.S. Persons

(19) Should a non-U.S. person be permitted to exclude from its de minimis threshold calculation

swap dealing transactions conducted through a foreign branch of a registered SD?
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(20) As discussed in section ILF, under the Proposed Rule, the term “U.S. branch” would mean a
branch or agency of a non-U.S. banking organization where such branch or agency: (1) is located in
the United States; (2) maintains accounts independently of the home office and other U.S. branches,
with the profit or loss accrued at each branch determined as a separate item for each U.S. branch;
and (3) engages in the business of banking and is subject to substantive banking regulation in the
state or district where located. Given that definition, would it be appropriate to require a U.S. branch
to include in its SD de minimis threshold calculation all of its swap dealing transactions, as if they
were swaps entered into by a U.S. person? Would it be appropriate to require an Other Non-U.S.
Person to include in its SD de minimis threshold calculation dealing swaps conducted through a U.S.

branch?
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(21) Under the Proposed Rule, an Other Non-U.S. Person would not be required to include its
dealing swaps with an SRS or an Other Non-U.S. Person in its SD de minimis threshold. The

Commission invites comment as to whether, and in what circumstances, a non-U.S. person should be

5 CFTC “CROSS-BORDER SWAPS REGULATION VERSION 2.0”
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required to include dealing swaps with a non-U.S. person in its SD de minimis threshold calculation
if any of the risk of such swaps is transferred to an affiliated U.S. SD through one or more
inter-affiliate swaps, and as to whether it would be too complex or costly to monitor and implement
such a rule.
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(22) With respect to proposed § 23.23(b)(2)(iii), should the Commission follow the SEC’s approach,
which does not require a non-U.S. person that is not a conduit affiliate nor guaranteed by a U.S.
person to count dealing swaps with a non-U.S. person whose security-based swap transactions are
guaranteed by a U.S. person. The SEC noted that “concerns regarding the risk posed to the United
States by such security-based swaps, and regarding the potential use of such guaranteed affiliates to
evade the Dodd-Frank Act . . . are addressed by the requirement that guaranteed affiliates count their

own dealing activity against the de minimis thresholds when the counterparty has recourse to a U.S.

person.”
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