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FSA @ Handbook (Z. Financial Conduct Authority Handbook K UF Prudential Regulatory
Authority Handbook 125 Z AN T 5, [TABBICEH L TIXFCADPHETAZ L Lo
TWab,
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PEERNZB LT, SRR, BEANOHEEZIT 720 HG2tro720) 3 H81021E, s
BFICHEAL72DDTHL I L EMHRT L2008 AT v 72 EFAIEX R 53 (COBS
921R)\ 1759 & LT 25 RHLEN, (a) BEOHEHMIZEHEL, (b) TOHEEDY
A7 e EHWICHIL THEPEBTES L) 2D THY ., 2o, (o) EEH»WG| %2 HHET
EHRTOHMERREAL TD I L, ZHRT 2DOILEREREEEDP O/ TIER
HZwe L (COBS922R (1)), b L. At aaEmL2rBEoNnirolzoThHUE, 5]
REIEEZIT-o I b \vwEF 5 (COBS 926R),

COBS Tlx., HZEDEM:% . retail client, professional client, eligible counterparties 2 554H
L TwzaW, professional client (2 &, per se professional client & elective professional
client 2% ) . per se professional client |Zix. 17, &S, RSt R EXEEN, £
7z MIiFID business & ®BIFRTIx ™ #¥ERE 2000 52— 1, #i5¢ E 4000 H2—u, HOE
K202 —0D) b0 2O% 5 THENENEENS (COBS 352 (1) (2)). elective
professional client (21%, (i)&REIARRI A REE OREER L Hek 2 M L. W OMEFICES LT,
BEDPHDH S THEHAWZIT) 2L TE, WE0Y A7 2 T E 5 2 & & SRR 25
ABLTWwHZE (HMT A N), (i) (a) BZEAIMHLBBEORG | Z U812 10 FFEEIT > T
%, (b) BEOEMEHEDOHENS 0 HL—uxilz 5, (¢) P& &b TEL ITERFM
THENG T 2 AVELTL2 7072y vaF Ve LTHEHL TN, 0 E2o0%
W7z 28 (M7 A M) KO, (WEEZAFMIZ LD professional client & L THbits 2
EERAE L, SRFEBIARES ST L T professional client & 72 b Z &2 & o T AR ER
MR ZEIMIL DT LZ LT, 29 LREZRHIMERL THL TV 5§ 2 BZE0ER TR
NTwb e (FHEM) . Lvo2BEn ) b, (1) U6, MIFID business O AI1ZI1E, 2
N2 Cli) &7z $ A OBEN & E NS (COBS 353 (1) (3)) ™, professional client
(X L CEmliE anOHESE 247 9 81213, SRR, R A7 2B 2 0T
WERNEA LTS (LFEo COBS 922R (1) (¢) ERETAHI LN TE % (entitled to
assume) (A L. (a) (b) {&H))o F 7. ¥FIZ. per se professional client ®¥& 121, Eit
COBS 922R (1) (b) biii7zd &fiEd 52 EATES (COBS 928R).

(13) Hudson, The Law of Finance 2" ed. (Sweet & Maxwell, 2013) , 306.

(14) MIFID business (13 &/ M 2 EXOFRZ, BEEOELOHT, HUWG, K—F7 1)+
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EAMEE OV — )V % —HICEABRY E T 50 T3 % < EEWERTHREEISRD 5 b Bk
D—FIZONWTHERBRB 2 IR T L L Vo 2FESRHE N TV BBBEII R 5,

@ A7 v TWTEx K D KB Y I F

FLETIE, 2005 205 2008 AEDRHIIZ AT T, KRFEMBERIFIZ L o T, A &7
LAV A ONy VHWTH L EFLT, @FAT v THEEA, L LTHAMEEmMITICRKE
ZBFEE N Y IESOBREFMORRO P T, £ OFEEFHBRZ/EL 20, BRI
HE T2 T HHEHADNEL TV D, ZOPITIE, FSAHFHEIIRED ML, FSA & KT&
RIFEEE & DT, 20124F 6 H2256 7 HIZ2T T, RFE 1T EEZEOKFBE D720 OB AIZD
WCTEHEBE LI, 201249 H 3 HIZ, KRFERBEEIZ FSA AVUKZET 2 M. OHAEE %
LTHEEIT) TLIZOWTEE LT HEOHFO /2D DR ATIE, 2001 45 12 H DIFEIC
1T 172 "non-sophisticated” R & OHHIIZ DWW T, &R 2SE BN 72 NEOHE
(redress) =179 2 & & &N/, FI T, 2O L) B ADO R E R L0 EH hoFEHE
& 72 % “sophisticated” REARIZDOWT, FEBRICIGIONERY A7 & RS 5 DI 145554
B - ke A9 ABEOM. (1580 FIF2565 HR Y N8, (G HEAT 326 | 1A~ N,
(i) 50 ZBOIEHE R, DWFNH 2 D&/ T (2006 FEtHiEIZ BV TMIgESM L LT
TN AHEOREEZFHFL TWDE) 12OV TIE “sophisticated” REE EALT I L LSRN
72 17

2012 4 6 H LLB&, FSA &, Barclays. HSBC. RBS # %4 & L 7z pilot A2 1TV, Z D
EA2013FE 3 HICARKREINA, 22 TlE, LHCHREZITE T 570K EFANPKEL ko
720 35 BRSNS, ATy T EICOWTUE o R Mk 57z e wNR RS
FOBRBFITHLIZOHEDLLT, LD &) EERA#ED T Tld—H 12 non-sophisticated 7
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~ X 3 A28 non-sophisticated ZE&ICE TN/ T AT LIIETHLE LT Y, FEOX

(16) 7-& 21X, House of Commons Library, Interest Rate Swaps on Business Loans (2012), at 3 Tl&. 4
FHUZ695% DX v v THFRETARDYIC, &FH375% % Tl >725, 695%DEF % b
HHRVEVS EREOPIPHA STV S,

(17) FSA, Interest Rate Hedging Product Questions. (http://www.fsa.gov.uk/library/other_publications/
interest-rate-swaps/interest-rate-swaps-fags)

(18) FSA, Interest Rate Hedging Products, Pilot Findings (March 2013) , at 11. (http://www.fsa.gov.uk/
pubs/other/interest-rate-swaps-2013.pdf#search= 'Interest+rate+hedging+products+pilot+findings’)
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an - = EAZ DWW T OB DO, & H. BEERIIZE Y 5 & TOLE R G
ZHET AL (47H)
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O] (FHEE. 2013) 918 H,

(21) I0SCO, International Standards for Derivatives Market Intermediary Regulation (June 2012) , at 1.

(22) 1d, at 5.

(23) 1d, at 21.
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Distribution of Complex Financial Products & 3 % L AR — b Tld, B2 £ @pE W % retail
2 ) O non-retail B 120 L CHGET 2 B0 @& MEER & FHEZEZE IZ O W TRE L Tw 5,
COVLAR— T, [HMEREREM] 1I2OWT, B 2EER & B L7256 ORM -1
R, MHEFHlOREE S CREIZ, 29 L2imz e TE 5 &) s e L 2 WinaaE)
DW Z 12, retaill FAE DS, TOKM. Fit, VA R MBS L 2 EREHIICHIFETCE %
WIS EmEIRTE SN TS, flE LCTid, &, 2Ly b ) 7fE ABS®
MBS 3%, 7L Ty b TUNTATRUN=F - JF Y NGO MmoT) N7 4 7iEm
DETHNT WA GEIC, $ELZEREMNICEIN Vb0 L LTE, R 2R FH5E,
Hiiza=yv b - FTAIRI2—F 2TV 778, EGENTTINT 4 THET LT
\/)é) (26)0

COLAR—PFTIE, @M sEE I 286 HEEIIRFZEE BT 2 9 DRI E
SNTVEH, Wi, TUNT 1 78 SRz Boed 2 SREEOEEEZZ 2 5
B, EELZERZ GO0 TH S,

F1OFEAIE LTHEITONTWDLDIE, retail % & nonretail % % [XB§ 5 720D &t
RFBROLENETH 5o BAMIZIEL, EHEZSREMOBGEIZH 72> T, FmOEMHER ) A
7 %FER L) 2Ty 42 OBFIZOWTOEHMN 257l (reasonable assessment) 24D
&, retaill % & nonretaill HE Z XHT 52 LARDOENT WD, THOMIZEL T, &5
etk AR Tl A LFARD X 9 7% non-retail B SEME R SRR MO ) A 7 % 45 (B R
TELRDoler—AWbo72L LT, A DBERLHEm - F— EADENEZEREET I non-
retall EDERTIL EN T ELVE ) ICERTILESH L L ENTWDE, T2, BEN
B4 % nonretall Z L LCfoTIELWE Vo728 LTh. ZRICEBIIKIRST <X Tl
< Eo BR L ORIIHEGR 25 [BIRD D 2561213, EF I THZ IS 5 E e 2l
BINZT v 77— F L, BBV TORHOSAIEHE R S DL %o TR IS HEES

(24) 1d, at 22.

(25) 1d, at 24.

(26) IOSCO, Suitability Requirements With Respect To the Distribution of Complex Financial Products,
Final Report (2013 January) , at 5ff.



RETHLEENTWS, F20EHIE LT, retail % 7> non-retail & TdH % 2200
bHE, EFFEEIC, RIEC, 7072y ¥ a FVITEIERIER 53, FIZEHK % 585 -
RMET 27200 GIEELZ L), BEOMGREET L) A PRH L5565 THo T, @)
AR, FRERRTRETHLEENTWDE, H3DOFEANT, BRI, B SRS
DR BH. VA7 2FHET 2 DICEE LR RMEI N, HDH 0L £ LBERICT 7
LATELLHIIEINERETH Y, FEVEF IIHERE M T 2B21E, RIET, BfFT 5
ThHY)., Do, NTVADHNT 2D THIEIRETHLLEV)IBDTHbL, T T, [HHIE
WA ENLBEDOFHFIZONWT, FROTF ) FIZHET A HEREIRBET L2 BIIERICE - T
OFIZEEB\ENC, VA7 Z#/NIFHHT L L) DO THo TR LT, T2, BERIHLT
B SR AR ER L O LD THIDD L) Rk 2R %5253 D THo T
B 5R0nEEINTWE, MEFERIRETL2000) 2 ZTE2EZTWEOTIIEY T, &
DEINRBEEINTZZODN L VoL HbELEETH L E V) IRIEIEETH L, /2. &
E) =G DFEAEL 2V L) BRSOV TIE, EEIRMET 2 HHIIN TR L
O Z S 2 LIETERVDT, &9 R o UG FHR SN0, Zoflitgiz o L9
LEREFOONEV) HIZOWT, EFITHEEIIH LTHRTRETHD L ENTVE, &
BO7ZOOMM % HIE, BRI ZOMEXMERETHDL L Vo722 HIZAKRLELOTH S
LB bND, F4OFANIEENBF LA VMBS L0 T5 2 L2 LLBEIMTbNE T —
A, H5 OFEANIEEVRHEDOEROMALEIO/I) . 7T ENA AL T2HE5ICHT S
DThHbo HADFATIX, EEDPEFLAZVBSLAZY) LW ETHo T, BEEE,
RARIR OB Y) 2 A R A TR L (CURTEE OB M IR 3 2 &2 C O O Hlk 0 1R 5%
REHIL. BEICHE S 2V RBEEDPEMROKET FNA A 22T A5RETHLLEIZIEIZD
BErZET2). GO AZIZOWTHRT 2 & & b1, retaill HED & 9 REHO
BRI LTIEY A2 DR E L, BMERREMOBEEZ 2L - FIRT 5 & o Zzrfitd e 5 b
RETHDLESNT VS, H5OFAITIE, EHEIREE I L CTHRHEOHMOBAZEID
D 7 ENAALZDTHBICIE. TOREER T RN ADTHEORRER, Ak, B&Hm, )
A 7 V], HEINAEICE - 72 DTH B Z L 2 ERT 2720, GHM ATy T2 BT h
X b, L35,

3 BHOHBHIBI DK

TUNT A4 THENZ BT 2 SREE OB b N 2 FENL, BEORER Gl - &5, W
FEDIRDE BN - BN - RAEFEANOB) . WEES A MO EFBERHOFE (TS50, HY



B . sclRGE (B, BEOMID) . BEIHK (Ny Y, &, B, dalE
(BHES, VA7, &), FH CAE - JiE - 1EEH - HRFEFEONE) . BARN 23
WNZ (NS A7, [BR - BE05) . IR, BRBAEBRORFE, ki 2 BRI KA
HoT. FEOMUEEREDY EIFTBY . FBEOMEIIS CWEPSEETH L, > T, BE
e —AIZEY) T DS, T U NT 4 THG S BT 5 SRS O BRI 3 5 BB O IRIL
FENZ L > TH—TIiE % . SR OBERMTLRO L 2 LIZHEmy e Ebh b E (AR
W) LZ2)TORVESH L, /o, MEE 22N LGmEDEICL > TELR S,

(1) XKE

KETIZ, 1996 4D P&G v Bankers Trust, 925 F. Supp. 1270 Tli&., KF—f&iHE B X —

71— "Td % P&G 7* Bankers Trust (217 - 7257288 O EikIZO W T, [P&G and BT were in
a business relationship. They were counterparties. Even though, as I point out hereafter, BT
had superior knowledge in the swaps transactions, that does not convert their business
relationship into one in which fiduciary duties are imposed.| (fi# DOEIRIZE D & A F O
THoT, A LR > T/ LT, BV A ABREERBERIRZZ2HOTIERW) &
Mtz 70, BRICEDZAREFRIZOVTIR, Za—3— 7ML, BRICEDIAELRRD
BFEDRDO LNA2D121E, BHHMIZ [special relationship of trust of confidence| 7% %
CEPREETH - T, WEOEK R HATIG I BRDSH 5 7217 TIER Y 2w L, P&G &
NV — 2V D sophisticated corporations T V). Fit o X 9 R O BARIEFELE L
e sz,

Sophisticated % & O TIE, FHH P LHE TR I N NE L EET L EEDHE
(L ZORER, BHESICERBEESE Y AALTVS %E%Iﬁ’—fﬁﬁi{i\ﬁﬁﬁ@@ DEFEZHET S
I RXTCHIREFEL TB6I03H 5, BlzIE. TVNT 4 THG | OREREE 7 3D SR

BRI OFHF (JP Morgan Chase Bank v. Controlabora Commercial Mexicana, 920
NYS. 2d 241 (2010)) Tid, FE&EIFFRK, RNEER, BRREHENSF T ERL 7225 BT
iZ. ISDA DEKJED A7 ¥ 2= WIZBWT, FEIIME OH W 217\, SR O 7 K3 A
ARHEIR I ARAFE T, SRBEEIIZRE TRV, EOBEPHFLEL TCWAZE2ZEPT, w
FTNHOFEERS B2, 728 21X HPETIE, it is well settled that claims for fraud and
negligent misrepresentation are barred where the party asserting the claim contractually
agreed not to rely on the other party’s representation” (FEHKRC#2R1C & 2 ANEEIRD TR
VHRADVHFHTORHIKB L e nw) T 2ZH EEELTWAIEAICIE. ZELonb)
EL72)RTVISDADRAY =T 7 )= XY PDAT Y a—VHldh o7z,



Relationship Between Parties.

Each party will be deemed to represent to the other party on the date on which it enters
into a Transaction that (absent a written agreement between the parties that expressly
imposes affirmative obligations to the contrary for that Transaction) :

(@) Non Reliance. It is acting for its own account, and it has made its own independent
decisions to enter into that Transaction and as to whether that Transaction is appropriate
or proper for it based upon its own judgment and upon advice from such advisors as it has
deemed necessary. It is not relying on any communication (written or oral) of the other
party as investment advice or as a recommendation to enter into that Transaction ; it
being understood that information and explanations related to the terms and conditions of
a Transaction shall not be considered investment advice or a recommendation to enter
into that Transaction. No communication (written or oral) received from the other party
shall be deemed to be an assurance or guarantee as to the expected results of that
Transaction.

(b) Evaluation and Understanding. It is capable of assessing the merits of and
understanding (on its own behalf or through independent professional advice), and
understands and accepts the terms conditions and risks of that Transaction. It is also

capable of assuming and assumes, the risks of that Transaction.
& DGR L TFRRML A FEEIRIC & B FikEBIT 72,0

(2) ®EE

R DOFEEOFGITIE, KHBE R BEEDS SRS 23R 2 256120, SRR O FAEFE
HOHNTr— AR, 29 LAZBEROKERIZIE, REETIEX, —HORFEEMT 0 L5
WL TT7 RS AT LFEDVRO LU WE WD) T &, RO, ZHEICE TN/ RIERE
PEEESNLZE, L) 2HMETERTWS @,

Bl 21X, BRER—HEOEHEEIEMH JP Morgan Chase % #f 2 72 5% T& 5 Springwell
Navigation Corporation v JP Morgan Chase Bank, [2008] EWHC 1186 (Comm) Ti. JEi&
I D0 LTRGBS A 7 N A 24T ) HENFRZE 2 B o T 25, YR 7 A
A AFFTbaholzb FR Lz SOERTIE. FITHOXEIIBVT, HOZLEBEDT
RANAHF = EIFA TV Z EAFRE SN2, HkiE, Tt —V A - X=y Y522
WTDT NS ZA%AT) DIFHEWNZZ ETH Y, “the fact that JA (F : ATOHELE), a

(27) Sonia Tolaney ed. Key Authorities in Banking Law 2011-2012 (Sweet & Maxwell, 2013), at 136ff.



salesman employed by Chase to buy and sell emerging market debt securities to Chase
customers, was, in that capacity, giving such advice and making recommendations, and that
the customer was taking the salesman’s advice and recommendations into account, in
making his decision whether to buy, sell or retain, and, in that sense, relying upon them, does
not in my judgment predicate that a duty of care arises on the part of the salesman. Reliance
on its own, even if established, does not necessarily give rise to an advisory relationship, with
consequential duties of care. (FATIC L o TREDNIZL— VAT U DRERIIXKT LTT KNL A
R ZIT VN, BEDT PN A ZEHLTIG 2170728 LTH, L= VAY U DVERRF
ZHE)ZLITE RSV BTIEEHLAZZT TR, L VAT VICEERRBeELSEDL X
VBT FNA ZADOBBHPEL L DIFTIEZR) & L7z (450]). &b, B, 7 8N4 AT
HEBOMAEG % 2 A1, JE5 2 unsophisticated 7 investor Tdh o 7z &) i E EE
REXTHAHEFERLZA, HPud, fEHIC X UL E 1T sophisticated 7 investor T&h - 72 &
L7292 Ty 2D X9 LEED “state of financial sophistication” (&, 7 F/NAf A %9 5 #%5%
PHEIEL G olzb ) ZERRTERO—DOTHL L L7z ([434]),

ITHT FNA A% LI W) FERH o7z L o TH, BHEITEEFRZFLH-TT I A
AR TREFWLEHLELIED2DITTIEAVE VI FZHIX, Z DK O Standard
Chartered Bank v Ceylon Petroleum Corporation [2011] EWHC 1785 (Comm) IZBWTd
RENTWS ([508])s F/zw ZOHIPTIE, ISDA DY A —FRa 77 A= g Vi
W2y BZIZESTT FNAF—2RE L, GUTIET PN A2 TR BELZADR VT LEHNH
MENTWmIZBE L T, “Where the parties have entered into agreements containing
representations or acknowledgments as to sophistication and non-reliance the court is not
required to undertake a detailed textual analysis of the precise ambit, extent and legal effect
of each relevant clause.” (B O H OO - FERIZOWTOERMRHITO T F/NA 21K
LEWZ LD THEZZOEEN RSN TVLEEIZIE, BHFNEE ) L-KRHEOHM., BEE,
ERRIARIZ O W TR 2 04T 2179 LEIX ) Ll ([621]). 29 Lz&ELHATOT K
INA AT BEF e BET HIRME > TWD,

ZHFIC BT 2 RERHEOHFIEL, LD L) 27 FNA AT 28 B2 TET HIRLE %5
DA BT, BRIICEDS LR E (contractual estoppel) & W) FEHIIZED & NEERRE
WD EFEPHATION T 2EMEEZER T L2 2V E V) fimEE 72O ICHY
GNTHEN, CORRPFTOEREZEBRLL) ETEHEICE>TOREZEL > TW
5 P, Bl 212, Bk o Springwell FE 0 gk (Springwell Navigation Corporation v
(28) 1Id. at 137.
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JP Morgan Chase Bank, [2010] WECA Civ 1221) T, EfEdc, BEIZEITHIEHFOE
ADPHEREINDL LD E) PIZOVTORPRRIEZ T T RWneWw) 22 THT L, &
W I2REENE TN TV E 2 A, HPtid, “they means that Springwell is contractually
estopped from contending that there were any actionable representation made by Chase on
which Springwell could base its current claims either under the Misrepresentation Act or
for negligent misstatement.” (ZI 5 DEIEIX, FEEPNERIRED 5 WITHEEIZ L 5 AFER
TRICED S FRAAT ) BORIME 2 28 TIC L 2 RROFIEE R T 5 2 &8 LEIEE
LV ZEEERT L) Lk ([1711). 20X ) R EOERF L Vo 2E 2 F L,
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